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Penn 6-523, pers in each suit together. How- 
nr ia fer, the pleadings before 1800 or | 
a sreabouts, were written on) 
TARTIN erchment and this fact assists one | 
sency pick out the older documents. 
ah be summer before last, I spent | 
i couple of days going through} 
ny Ratur nese files.- Of course, I did not | 

Cork ( ake an exhaustive examination. | 
ee eae There may be older documents in | 
| | 
————___— [hte office than any I saw, but I} 

Koubt if there be many. | 
ENCY » The earliest paper which I found 
TIGATIONs was a fragment of a plea filed 

ET March 23, 1768, in a suit of John 
— Hunt against Lord Stirling and 

; others; the first bill, one of Hones 
———— ainst Nixon, October 20, 1770. 
. I would say roughly that I came 
‘v across a dozen papers from the 

time Governor Franklin, twenty- 
fve or so filed in the administra- 
k, N. J tion of Livingston, a few while 
Paterson was governor, and a 
——_— large number during the time of 
Sieetenmen Richard Howell. The real accumu- 
1 1885 lation begins under Isaac H. Wil- 
liamson. 

! T parchment sheets were 
tinge stitched together to make a roll. 
vitea Chancellor Paterson, in 1791, or- 

dered the rolls to be 12 inches 
— long, neither more nor less. Be- 

fore then, the breadth of the sheets 
AC. and the length of the rolls varied 
J. from eight inches to two feet or 

more, which makes filing a diffi- 
—_ cult matter. The old pleadings 
RE. are in the style contained in early 
eae editions of Daniel’s Chancery, and 
——— indeed the form of bills and an- 


es 
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Livingston, Paterson and Howell 


q By JOHN 0O. BIGELOW, Vice Chancellor 


pe records in the office of the, 
in chancery throw no light | 
ne colonial history of the court. 
jocket was kept before 1824; | 
pooks in which decrees and or- 
were copied go back only un- 
1181. There are also original | 
“Baers filed with the clerk; but | 
ss rior to about 1830, are kept 
most haphazard manner, inj 
or so filing drawers, not ar- | 


a 


sged chronologicaly and not all} 





of the Court of Chancery of New Jersey 





EDITOR’S NOTE 


Those of our readers who are 
interested in the history and 
development of the Court of 
Chancery in New Jersey should 
read, in connection with Vice 
Chancellor Bigelow’s article ap- 
pearing this week, the follow- 
ing articles, which have ap- 
peared in previous issues. 

The Courts of Chancery 

in New Jersey from 1684 

to 1696, by George J. Mfl- 

ler, 58 N. J. L. J. 273. 

History and Development 
of the Court of Chancery 


of New Jersey, 59 N. J. L. 
d.. 24; 
See also 59 N. J. L. J. 44. 











Digests Of 


Recent Opinions 





| MORTGAGES — Constitutionality | 


of Act Requiring Naming of Ob- 
ligees as Defendants in Fore- 


closure to Maintain Suits on | 


Bonds 
New Jersey Court of Errors and 


Appeals 


' Lapp v. Belvedere 


May 14, 1936 
On appeal. Affirmed 
Joseph L. Freiman, for appellants. 
Louis Strahl, for respondents. 
Heher, J. 

Plaintiff's motion to strike de- 
fendant’s answer was denied, and 
defendant’s countermotion to 














swers, but omitting the confed- 
eracy clause, was continued until 
the Chancery Act of 1915. There 
was, however, somewhat more of 
deference to the court, a relic of 


strike the complaint was granted. 
The question involved is the con- 
stitutionality of P.L. 1932, ch. 231, 
p. 509, providing that no action 
shall be instituted on a mortgage 
bond against any person who was 
not joined as a party defendant 
in the foreclosure action. 
Plaintiff contends the statute is 
unconstitutional because it violates 
article I, Section 10, par. 1 of the 
U. S. constitution, forbidding the 
states to impair the obligations of 
contract, that it violates the sim- 
ilar clause of the state constitu- 
tion (Art. IV, sec. 1, par 3). 
Plaintiff's position Is .that the 
statute makes it more difficult 
and cumbersome to enforce liabil- 





colonial days; thus in the decree| 
in Bowne against Voorhis a state- 
ment of the issues is introduced 
by the phrase “His Excellency, | 
(Continued on page 3, col. 1) 





| 
EDITOR’S NOTE 
Due to space limitations, we | 
have been unable to publish a list 
of bankruptcies this week. It will 
appear next week, as usual. 
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ity on a real estate bond, and thus 


| deprives him of the less burden- 


some remedy vested in him before 
the pessage of the act. 

Hek.. Under the federal consti- 
tution, the State may make pro- 
cedural changes, and change, al- 
ter, or even repeal the remedy, 
provideq a substantial remedy is 
left, so that the party’s contract 


lis not impaired, or a vested prop- 
lerty right taken away. 


Our state constitution goes fur- 
ther in that it not only forbids 
impairing of contract, but also de- 
priving a party of a remedy which 
existed when the contract was 
made. But this provision does not 
deprive the legislature of its pow- 
er to “make laws which incident- 
ally affect the pursuit of remedies 
for enforcing existing contracts; 


4/as, for instance, such as regulate 


Laws Of 1936 


(Effective dates follow each Act) 








CHAPTER 96—(May 16, 1936 
Allows Banks, Trust Compan- 
ies, and Savings Banks to insure 
deposits under Federal Banking 
Act. 
CHAPTER 97—-(May 16, 1936 
Permits National Banks in New 
Jersey to become State Banks. 
CHAPTER 98—(May 16, 1936) 
Permits State Banking and In- 
surance Commissioner to prescribe 
maximum interest rates for all 
banks in New Jersey. 
CHAPTER 99—(May 16, 1936) 
Provides that trust funds held 
by trust companies awaiting in- 
vestments require no other secur- 
ity than insurance in Federal De- 
posit Insurance Corporation. 
CHAPTER 100—(May 16, 1936 
Provides that trust funds held 
by State Banks require no other 
security than insurance in Feder- 
al Deposit Insurance Corporation. 
CHAPTER 101—(May 16, 1936) 
Allows Building and Loan As- 
sociations to issue stock to Fed- 
eral Corporations in which the 
Secretary of Treasury is permit- 





ted to invest. 
(Continued on page 4, col. 4) 


Debtor’s Diamonds 
Cause Comment 


CHICAGO, June 9 (CCNS) — 
Reading about the Buffalo citizen 
who adopted an unusual method 
of keeping his assets out of the 
reach of creditors, the LaSalle 
Street Pundit, otherwise known as 
“Old Sub’, comments as follows 
in the Chicago Daily Law Bulle- 
tin: 

“IT was much interested to read 
in your paper about the colored 
gent who wore his total capital, 
two diamonds, imbedded in his 





| 
| 
| 
| 








front teeth, smiled in the face of 
his judgment creditor and was up- 
held by the court in his refusal 
to disgorge his visible assets. 

‘Tt is hard enough to dig up 
concealed assets but when a debt- 
or is permitted to flash his wealth 
before the world with_ the only 
penalty that he must always carry 
a carat or two in his mouth, 
something ought to be done about 
it. 

“Suppose his lady-love buys on 
credit a diamond ring and wears 
it in her nose? Here’s a piercing 
question for the court! Or suppose 
a diamond is imbedded in the mid- 
dle of a glass eye? Woulq Justice 
tilt the lid a bit? 

“If the courts say nay, then the 
ayes have it....” 





the admission of evidence, the 
course of practice in the courts,” 
etc. Rader v. Union Twp. Rd. Dis- 
trict, 36 N. J. L. 2738. 

The statute in question was 
deemed necessary because of the 
collapse of the real estate market. 
“The possible delay incidental to 
the bringing in of an interested 
party no more offends this consti- 
tutional provision than a moder- 
ate extension of the time for 
pleading or trial....Statutes of 
this character are essentially pro- 
cedural in character; they do not 
affect the substance of right or 
remedy.” 

Affirmed. 





(Continued on page 8, col. 5) 


LOQUITUR 


INTRODUCTION 

The phrase “negligence is never 
presumed” has frequently found 
its way into opinions on the sub- 
ject of our present inquiry.1 With 
equal regularity courts have stat- 
ed that “the mere occurrence of 
an accident does not raise a pre- 
sumption of negligence2”. Keeping 
in mind that statutory and judic- 
ial inroads make such remarks 
in part overgeneralizations, we 
may now proceed to a considera- 
tion of the problem of proving 
negligence. 

If the injured party has real, 
testimonial or circumstantial evi- 
dence of specific negligent acts on 
the part of the defendant availa- 
ble for presentation, we need not, 





1. Kingsley v. Delaware, Lackawanna 
and Western R. R., 81 N.J.L., 536, 80A 327 
(E & A 1910). 

2. Alvino v. Public Service Ry Co., 97 
N.J.L. 526, 117A, 709 (E & A 1922); Fan- 
shawe v. Rawlins, 839 N.J.L. 344, 98A, 439 
(E & A 1916). 


N. J. Department 
Of Aleoholie 


Beverage Control 


RULINGS 








Bulletin No. 122. Item No. 1. 
SOLICITORS’ PERMITS —Sales- 
men Employed By Foreign Deal- 
ers Not Holding New Jersey 
Wholesale or Manufacturers’ 
Licenses May Not Obtain Sol- 
icitors’ Permits — Delegation 
To Commissioner of Authority 
to Promulgate Rules And Reg- 
ulations is Accompanied by 
Proper Standard Set Forth in 
the Control Act — Commerce 
Clause of the United States 
Constitution is Inapplicable to 
Interstate Liquor Transactions. 
May 27, 1936. 
Messrs. Pitney, Hardin & Skinner, 
Newark, New Jersey. 
Gentlemen: 
Re: Premier Pabst Sales Co. 
The evidenre pertaining to the 
activities within this State of 
Premier Pabst Sales Co. and the 
arguments and authorities con- 
tained in your brief on its behalf 
have been carefully considered. 
Premier Pabst Sales Co. is 2 
sales organization of Premier 
Pabst Corporation operating brew- 
eries in midwestern States. The 
sales company has no office or 
warehouse in New Jersey. How- 
ever, it sells malt alcoholic bever- 
ages in New Jersey to licensed 
wholesalers and its salesmen visit 
such wholesalers regularly. Prem- 
ier Pabst Sales Co. concedes that 
on occasion these salesmen have 
taken orders from licensed whole- 
salers and transmitted them by 
telephone to the New York Office 
of Premier Pabst Sales Co. for 
confirmation, but denies that such 
orders were solicited. However, 
it is evident that the salesmen 
solicited, on behalf of Premier 
Pabst Sales Co., the purchase of 
malt alcoholic beverages in con- 
junction with other activities. 
Thus, it satisfactorily appears 
that they have suggested that de- 
(Continued on page 4, col. 5) 





THE DOCTRINE OF RES IPSA : 
IN NEW JERSEY 


By HAROLD 8S. OKIN 





for our purposes concern ourselves 
with him. In the absence of con- 
tributory negligence, suth plain- 
tiff will secure adequate redress in 
a court of competent jurisdiction. 
There are, however, certain situa~- 
tions in which the injured person 
des not have the necessary proof 
of specific negligence. It is in 
such a contingency that recovery. 
of damages hinges upon one’s abil- 
ity first to convince the judge that 
a jury case has been made out 
and then persuade the jury or 
court sitting qua jury that a plain- 
tiff’s verdict is the just and legal- 
ly sustainable decision. The meth- 
od employed is to offer real, testi- 
monial or circumstantial proof of 
the circumstanc®s surrounding the 
occurrence of the accident which 
in turn will permit the jury te 
find that the defendant was neg- 
ligent. At this point the doctrine 
which forms the subject matter of 
our analysis becomes pertinent 
since New Jersey courts have trae 
ditionally stated that where “res 
ipsa loquitur” applies the proof 
of the circumstances makes out a 
prima facie case4. 


A knowledge of what elements 
must be proved in order to be al- 
lowed to invoke the doctrine is 
essential not only for the lawyer 
but for the judge. That confu- 
sion exists as to the bases on 
whih the rule rests is strikingly 
portrayed in National Sheet Met- 
al Roofing Co. v. New York Tele- 
phone and Public Service Gas and 
Electric Cos.5 In its opinion, the 
Supreme Court pointed out the 
District Court’s failure to apply 
the doctrine where it should have, 
and its willingness to invoke it 
where is should not have.6 Hence 
it is profitable to see what the 
courts have indicated the correct 
bases are. 

Conditions Prerequisite To The 
Application Of Res Ipsa 
Loquitur 
It is commonly said that the 
event must be one which would 
not have occurred in the ordinary 
course of things if the defendant 
had not been negligent.?7 On the 
ground that this element was ab- 
sent, the Court of Errors and Ap- 
peals unanimously affirmed the 
non-suit of a plaintiff whose 
proofs only indicated his having 
taken a ride in an amusement 
park “racer” and the fact of his 
injury with no showing of how the 
accident occurred.8 Partly because 
of the absence of the same éle- 
ment, the doctrine was also re- 
jected in a line of cases of which 
Schnatterer v. Bamberger? is an 
example. There the court indicat- 
(Continueg on page 6, col. 1) 





4. What constitutes a “prima facie” 
or} is bag with infra note 100. 

5 N. J. Misc, 503, 137A, 409 (Supt. Ct. 
1927)" 

6. An explesion in the telephone com- 
pany’s conduit injured the plaintiff’s 
property on the opposite side of the 
street and the District Court sald that 
“res ipsa loquitur” did not apply against 
the telephone company but did apply 
against the electric and gas company 
which merely used the conduit for ita 
pipe lines — had no control of 
conduit itself. 

7. Levine v. Public Service Electric Co., 
2 N.J. Misc. 266, (Sup. Ct. 4] 8u- 
burban Electric i Nugent, 58 N.J.L. 658, 
34A., 1069 (E & A 1898). 

8. Adriance v. Schenck —~ Palis- 


ades Realty and Amusement Co., and 
“ohnson, 95 N.J.L., 125, 112A., 408 (z. 
& A 1920). 

9 81 N.J.L., 558, YN 324, 34L.R.A., (N.8.) 





1077 (EB. & A. 1911) 
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STATE BAR CENSURES GOVERNOR 





Charges Failure To Keep Campaign Promises 


Endorses WPA Aid For Lawyers 





Severe censure of 


Hoffman for pinnchapeagh up to) lows and 
ubmit | Demand Lay Judges Be Lawyers. 


his campaign promise to 
mames of judicial appointees to 
the State Bar Association for ap- 
proval before sending them to the 
Senate for confirmation was voiced 
at the State Bar Association con- 
venion held Friday and Saturday, 
June 5 and 6 at Atlantic City; and 
a resolution was adopted that a 
committee wait upon the Govern- 
or and request that he submit the 
names of such appointees to the 
Committee on Judicial Appoint- 
ments, so that the committee 
might express its views as to the 


qualifications of the proposed ap- 
pointees. 

Ralph E. Lum of Newark 
chairman of the Committee on 
Judicial Appointments, had re- 
ported that his committee could 
report no progress in its attempt 
to get the Governor to live up to 


his pledge. Arthur T. Vanderbilt 


of Newark, then began the dis- 
cussion and Raymond C. Betsch, 
Chairman of the Committee on 


Judicial Appointments of the Law- 
yers Club of Bergen County de- 
clared that two criminal court 
judgeships in Bergen County 
expired, and, since there was no 
provision for holdover judges 
these courts were not functioning 


had 
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“It is time to throw away the pil- 
use bricks,” he said. 

A 
only 


that 

appointed to 
Court or Errors 
Vice 
the 
pointing out that 
the court’s opinion 
the 


resolution demanding 
be 
judgeships of the 
Appeals was adopte: 
Berry 
this 
cases 


lawyers 


and 
Chancellor stressed 
need for 


any 


+ 
C 
in mé 
vote 


appears to be decided by 











present pre-legal standards. Com- 
plete academic training, and a 
knowledge of economics and other 
subjects should be made prerequi- 
site to law school admission, he 
said. The law should turn away 
from mere precedent and the cold 
and rigid application of the doc- 
trine of stare decisis, and view 
realistically the world about it, 
Doctor Kingdon urged. 
Bartlett Advocates Organization 
The lawyer has seen himself 
slowly stripped of a vast amount 
ff his legal practice, and must 
organize against further encroach- 
ments, Herbert C. Bartlett, retir- 
ing president, told the association, 
“You have in this state a well or- 











of the lay judges. The vacancy : 
now existing among the judges ganized body of lawyers—not 
tke m . large—about one-seventh of the 
of the Court of Errors and Ap- . b 0 ie chete tot on 
peals makes it imperative that the aw © esi ye —— 
: ‘ati » euliite bn ante tive body, and had it not been for 
association at juickiy, he Ssaia 3 ‘ 
, "isin this body of iawyers, his rights 
Committee on Unauthorized az 2 5 age Z gn 
woulq have been infringed on 
Practice , ” : 
ich more,” he said. Overcrowd- 
Lec Nn idat n < é plan : 
Recommendation of a plan for) ing mr. Bartlett told the associ- 
] c he practice ) law ae 
as = % ; on ~~ ~. “i ation, is a serious problem; “in 
was one of the h ights of the | spite of all efforts the members 
ve t ? l¢ er mme da Oo ° 
convention. The recommendation | increase faster then business. And 
was made in & report rea the lawyer’s main fight must be 
ton M. Unger, chairman of the ro 
‘ to keep the business that belongs 
Committee on Unlawful Practice , — - ‘ ad 
. . ree “| to his profession 
f Law . 
In the future, according to Mr. 
Such a plan, Mr. Unger said, | Bartlett, the State Bar Associa- 
had been adopted, and had worked | tion must take an interest in pol- 
ercenatiuliv i sans share har | . 
successfully in Missouri where bar jitics—“note the candidates—how 
committees were reater : ’ : : 
mmittees were created in each |tney stand on questions affecting 
mnty rit ower to ve or p ‘. ‘ . 
unty with power investigate, /he bar and this association. Are 
onduct earings subpoena wit - 
— hearing " = , - they to be endorsed or not? We 
nesses, and charged with the duty | yave the instrument to use, and 
PF Gline comp! te rain awe : 
of | filing com} non against law it only needs the interest and ap- 
yers guilty of unprofessional pra plication of its members to make 
tice Such a plan would feasi- a 
: Such a plan would sen it a more effective one 
ble in New Jersey, and there are , 
centiitationn’s chiuttens 6, 0 Movie Resolution 
Mr U A resolution, previously adopted 
here wccording to Mr nger . A 
r in t did by the Hudson County Bar Assoc- 
wever, the report did not rec- ; : 
mend pean of & iation condemning the moving 
mmen, abdandonment I une ; 
t effort € +} : stion. | P# ture industry for its false treat- 
yresent efforts of the associatio : 
ied t) efforts to | ment of lawyers and court proced- 
t recommenadet hat ‘frort to 
sae adeeiiieea ad 1 pen-| Ure. tending to hold the profes- 
secure the enactment civil pen : = 
, lati : , | sion up to ridicule and foster dis- 
Ityv legislation be continued, that . 
nage dies respect for the courts, was re- 
the association continue to apply ‘ 
to tl Cc t of Ctr ~vy f ‘te ferred to the trustees for action. 
Oo 1e ourt o nancery tor in- 
; > s , 
iunctive aid. and that it continue Hits Proposed Libel Law 
to call to the attention of bar as William W. Evans, of Paterson, 
sociations and to offenders the fact | MeWly elected president of the as- 
that uny laymen are practicing | S°C!@tion denounced Senate 150, 
before administrative boards and| Which would make privileged the 
burea und to applv for restraint | Statements of certain law enforce- 
al ss < vy iV ol i ta 
of such activity wherever it| ments officers. Prosecutors and 
te + aS ecisthel , police officials would be encour- 
P t aged by such legislation to try 
resent | uctivity i 1e prac : 
; ; : ly th an | their cases in the newspapers, he 
ce aw s largely the fault of | 
: | said 
some iwyer Mr. Unger s | j ' a 
T a ’ Legal Aid Committee Report 
1e put ire not imn Toois € "3 . 
i. , eile ‘Crying need” exists for the 
quoted fro! an authority they : 
=— g ; : t, Y | establishment of Legal Aid Bu- 
mm mat an t layman for leg: 
un ge to a ie eaus, according to the report of 
idvi because they want better _ - . 
tm Pas ? . at ; the Legal Aiq Committee. There 
iVl than an unqualified 1yman | . ° 
re a I ; pt |}are only two in New Jersey, one 
1 give; the reason that they ar . . 
. P . : Pity +,.+ | at Newark and the other in Jersey 
wi ¢ to go to a layman is tha 3 
: - she-phsti gl City. However, there seems to be 
isua there is lawyer lurking : 
th ; backgt : be wine advice |2° “desire on the part of anyone 
he background, giving advice ; 
: a i a nich 2 ae to establish such agencies, the 
uf ne ayman which he 1s ass- . 
. =a report said The committee of- 
ing along acta 
s . |} fered a large volume of statisti- 
WPA Work for Lawyers Endorsed | .a) and other data it had collect- 
The Federal administration iS] oq to the association. or anyone 
disposed to waive the qualification | gesiring to establish a legal aid 
| ‘ r yr > rp a n . ene 7 
that 90 per cent of WPA project | cjinic in any of the cities of the 
workers must come from the re- | state. 
r Incer said he w — . : 
| lief rolls, Mr. Unger said he was Evidence Committee Urges 
j}told by a high WPA fficial Leci 
A . gislation 
| who had asked him to get the The Committee on Expert Evi- 
| reaction of the Bar Association dence strongly urged the adop- 
A resolution that the organization satamidieetcetamariammmeaiadimmanatns 
wished to cooperate with the WPA We Are Interested In 
was adopted, and a committee is ALL EASTERN REAL 
|} to be named to consult with WPA ESTATE BONDS 
| officials 
Kingdon Urges Realistic View B. td Ressler & Co. 
of Law Inc. 
Doctor Frank Kingdon, presi- Two Rector St. N York 
dent of Newark University, told Tel. WHitehall 4-5284 
the group at the first evening ses- Bell Tel. NY 1-554 
> a 
sion that he was dissatisfied with ' 
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tion of legislation similar to 1934 
Assembly bill 115, which it said 
was undoubtedly a step in the 
right directicn. The recent Fior- 
enza case in New York, the. re- 
port said, “where the vagaries of 
a psychiatrical expert elicited the 
express condemnation of the trial 
judge and the laughter of the 
jury” is “a most glaring example 
of the infirmity of the system 
which tends so strongly to make 
every expert an advocate in the 
case in which he testifies.” 

The report quoted from Sir 
James Fitzjames Stephen, who, in 
@ paper read in 1860, said: 

“Few spectacles....can be 
more absurd and incongruous 
than that of a jury composed 
of twelve persons who, without 
any previous scientific know- 
ledge or training, are suddenly 
called upon to adjudicate in con- 
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troversies in which the most First Mortgages > statu 
eminent scientific men flatly REAL ESTATE BOND’ rough 
contradict each other’s asser- TITLE CO. CERTIFICATES we to & 8 
tions.” : 
Ld art of Ea: 
While the legislation the com- R. H. Marwin Co., 4 a ing to 
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, Chancellor, was pleased to de- 
and the decree proper be- 
“His Excellency, the Chan- 
ior, Was, upon mature delibera- 
pleased to direct and order.” 
shortly after the Revolution, 

re addressed to “His Excellency, 
pichard Howell, Esquire, Gover- 
or, Captain General and Com- 
gander in Chief, in and over the 


are 








gate of New Jersey and territor- 
ys thereunto belonging, Chancellor 
yd Ordinary in the same.” Gov- 
nor Franklin had one more title, | 
_Vice Admiral, 

The parchment which I have said 
gas the earliest record I found in 
‘ne clerk’s office, is part of a plea 
of the statute of limitations in a 
git brought by John Hunt rela- 
tye to @ share or twenty-fourth | 
gart of East Jersey formerly be- 


nging to Hugh Hartshorne and 
widently claimed by the defend- 
The defendants who swore 
to the plea were Lord Stirling, 
Stevens, Walter Rutherford, 
Ogden, Richard Morris, 
s Parker, Cortlandt Skinner 
Stephen Skinner. Stirling, 
evens, Ogden and Parker were 
nbers of the governor’s coun- 
Cortlandt Skinner was attor- 
enera] and Stephen Skinner 
treasurer of the colony. Perhaps 
was this pending litigation that 
red up the question of the 
question of the power of the gov- 
ernor to hold the court and lead 
to the famous debate held in 
Franklin’s council in 1770 
most interesting bill was that 
filed in 1787 by John DeHart of 
Elizabethtown against Christo- 
pher Marsh. The first part of the 
bill is nearly illegible but enough | 
can be deciphered to show that it 
alleges a loan by DeHart to 
Marsh February 21, 1774, of 
irty milled pieces of gold of 
Portugal, commonly called half 
Joes, of the weight of nine penny- 
weight each, at the least,” and 
promise to repay the same with 





John 


ney g£ 





iawful interest in one year. To 
secure the debt, Marsh gave his 
bond in the penal sum of 200 


inds current money of New Jer- 
sey. The bill continues: 

‘Some considerable time after- 
ward, the said Christopher Marsh 
thinking to avail himself of the 
great quantity of paper bills of 
redit then in circulation and of 
the lawS for the support of the 
ame, gave out that the same was 
xood payment for the said contract | 
nd that your orator could only 


sue him at law for the penalty in | ernor,’ 





of the law offered to deliver to} 
your orator some kind of notes or | 
certificates in lieu and stead or) 
the said thirty half Joes which | 
your orator hath refused to re-| 
ceive.” 

The bill prays, “that the said! 
Christopher Marsh, by the decree} 
of this honorable court, may be| 
compelled to a specifick perform-| 
ance of his said agreement and 
may be ordered to pay and deliver | 
to your Orator the said thirty half | 
Joes with interest thereof accord. | 
ing to the true intent and mean-| 
ing of the said agreement.” 


The suit seems not to have been | 
pressed for no mention of it ap- | 
pears in the minutes of the court. | 
John DeHart was one of the lead- | 
ing men in the province, a2 mem- 
ber of the Continental Congress | 
in the spring of 1776 and appoint- | 
ed Chief Justice that summer. The | 
bill is signed by Elias Boudinot 
and William Paterson as counsel | 
and was filed March 23, 1787, Two 
months later, May 27, Paterson 
was sitting in the great conven- 
tion at Philadelphia where he led 
in forming a constitution which 
expressly forbade any state to 
make anything but gold and silver 
coin a tender in payment of debts, 
or to pass any law impairing the | 
obligation of contracts. 

An entry dated April 10, 1781, 
opens the oldest book in the clerk’s 
vault, and the latest item in the 
volume is dated June 22, 1798. As 
nearly as I could make out the 
indistinct writing on the volume’ s| 
leather back, it reads “A Kraft, 
Clerk No. 2." The contents are| 
minutes of the court and copies | 
of orders and decrees. I found} 
some of them to be of great inter- 
est. 

There were no chancery cham- 
bers in those days. The court | 
usually sat in some public house | 
such as the house of Henry Drake, | 
innkeeper, in Trenton, or Archer | 
Gifford’s tavern in Newark. The 
court was also held in New Bruns- 
wick, Princeton and Freehold,— | 
wherever the chancellor’s conven- | 
ience dictated—or so I assume 
Usually, the governor held the 
court alone, but Paterson frequent- 
ly had two masters sit with him. 
And in the time of Governor How- | 
ell, the minutes for November 20, | 
1793, record: “Présent, his Ex- 
cellency, the Chancellor, assisted 
by his Honor Chief Justice Kin- 





} 


sey.” I was surprised to find an 
order by “Hon. Robert Lettis| 
Hooper, Esg., Chancellor, in the | 


| absence of his Excellency, the Gov- 
’ and several similar entries. 


said bond, which being a sum in| But on referring to the constitu- 


money of the state, the paper bills 
ff credit would discharge the 
same and by the rules of the com- 


mon law, he was not bound to a' 
specifick performance of the said} 
| course, 


contract and agreement and there- 
fore proposed to your orator that 
he should take certain paper bills 
of credit of the nominal value of 
thirty half Joes with the interest 
thereof, in lieu and stead of the 
said thirty milled pieces of gold 
of Portugal of the weight of nin 
pennyweight each, at the least, so 
agreed to be paid and delivered to 
your orator as above set forth, 
which proposal your orator disap- 
proved as of highly inequitable and 
injust and contrary to the ex- 
press contract and agreement of 
the said Christopher Marsh and 
would tend to the great injury of 
your orator. * * * The said Chris- 
topher Marsh still persisting in 
his inequitable design of defraud- 
ing your orator by evading the 
letter and spirit of the contract 
and agreement aforesaid, and un- 





der pretense of the strict letter 


tion of 1776, I found the explana- 
tion: the vice president of the 
council was authorized to sit in the 
absence of the governor. 

In the early days, there was, of 
comparatively little busi- 
ness. The entries for the year be- 
ginning April 10, 1871—<during the 
Revolution—take 18 pages and re- 
late to only six cases. Then the 
court almost stopped business for 
two years; eight pages contain 
the orders recorded. From that 
time on, the business of the court 
expanded—until it reached its 
maximum in the decade after the 
World War. 

November 17, 1781, an order to 
show cause in contempt recited, 
“Tt appearing to the court that a 
writ of replevin was issued out of 
this court in the above action and 


| court 
| pleas and be returnable to the 


therein, 
| tion 


writs, returnable to the law courts, 
but issued out of chancery, the 
officina brevium originalium, by 
virtue of the “ordinary” jurisdic- 
tion of the court. This function of 
the court was mentioned in the de- 
bate of 1770. Whether this sur- 
mise is well founded would appear 
from an examination of records of 
the supreme court. 

The legislature, March 19, 1795, 
enacted that writs of replevin 
should issue out of the supreme 
and the courts of common 


cort out of which they issued. 
More than ten years earlier, Au- 
gust 30, 1784, an Act for regulat- 
| ing and shortening the proceedings 
in the courts of law had directed 
that actions for debt should be 
commenced by summons or capias, 
| and this statute was extended to 
other actions by supplement March 
9, 1797—and so this ancient com- 
mon law office of chancery passed 
away. 

On the return of the order to 
show cause in the same contempt 


| proceeding, December 31, 1781, ap- 


pears a reminder that the Revolu- 
tion still continued. The defend- 
ant’s time to answer was extended 
since they “were prevented from 
giving due attendance by reason 
of an alarm given by the enemy 
who had advanced within six miles 
of Monmouth Court House, and 
that the defendants were obliged 
from their duty to do service in 
the militia of this state.” 
November 23, 1781, is a consent 
order for arbitration: “That all 
matters in difference between the 
above parties so far as relates to 
the damages sustained by either 
party in the above cause, but not 
to affect the title of the lands men- 
tioned in the bill of complaint filed 
be left to the determina- 
of Cornelius Ludlow, David 
| Thompson, Francis Price and Roe- 
loff Sebring, Esquires, and Mr 
John Runyon, or any three of 
them, and that their report or the 


report of any three of them, in 
caSe the whole five meet, or of 
any two of them, in case only 


three meet, made and returned into 
this court, on or before the next 


| April term, be conclusive to both 


parties and that the decree of this 
court be made and entered accord- 
ingly, and that the usual process 
of this court do issue thereon.” 
Such consent orders were quite 
common in those early days, and 


| received the attention of the lefris- 


lature in an Act regulating ref- 


| erences and determining controv- 


ersies by arbitration, December 2, 
1794. The first volume of our law 
| reports contain several cases aris- 
| ing from arbitration. Chambers of 
commerce are still endeavoring, 
without much success, to supplant 
litigation by arbitration. 

September 7, 1782—‘“‘On petition 
for a Prohibition to the Court of 
Admiralty. On motion of Mr. 
Stockton for the petitioner, the 
said petition was read with the 
suggestions signed by the counsel 
for the petitioner, and also an affi- 
davit of Ralph Marsh; Whereupon, 
after mature consideration, his Ex- 
cellency, the Chancellor is pleased 
to order that a Prohibition in due 
form do issue.” 

Hood's Index to Laws indicates 
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delivered to the Sheriff of the 
County of Monmouth to be carried | 
into effect” etc. A writ of replev- | 
in issued out of chancery! I sur- | 
mise that we have here a relic of 
common law procedure; that law 
actions were begun by original | 
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that in 1776 the legislature estab- 
lished a court of admiralty and in 
1799 abolished it. A writ of pro- 
hibition is directed to an inferior 
court commanding it to cease en- 
tertaihing the prohibited suit; it 
is granted upon the suggestion 
that the cause is beyond the lower 
court’s jurisdiction. “In England, | 
from long before the declaration | 
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of independence, writs of prohibi- |, 
tion have usually issued from the |} 
courts of common law and do not, 
appear to have been issued from a 
court of chancery in any case in 
which a court of law might issue 
them, except during vacation when 
the courts of common law were 
not open. * * * And in this coun- 
try, so far as we are informed, 
these writs have never been issued 
but by a court of common law jur- 
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isdiction.” Smith v. Whitney, 117 
U. S. 167. 
The volume contains a numbe! 


of ex parte orders for injunctions 
to stay proceedings at law or to 
stay waste. None of them direct 
the defendant to show cause, but 
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instead the injunction continues 
until the defendant appears and 
fully answers and the court shall 
otherwise order. Such was the 
usual practise, I believe, until 
about 1875, Upon filing his answer, 
the defendant took an order for 
complainant to show cause why 
the injunction should not be dis- 
solved—and in most cases it was 
dissolved. 

In the restraint of proceedings 
at law, the order refers to the bill 
-not to affidavits; but waste was 
stayed on bill, and petition and 
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affidavit. Bills in those days were 
never’ verified. Injunctions in 
England were divided into two 


classes—“the special injunction or 
that process by which one party is 
prevented from inflicting an in- 
jury on the property of another; 
and the common injunction, or 
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that process by which a party is 
restrained from proceeding in al| 
court of law.” The application for 
special injunction had to be sup- 
ported by affidavit—which must, 
however, be sworn after the filing 
of the bill. The common injunc- 
tion issued of course upon failure 
of the defendant to enter an ap- 
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A MARKED 
IMPROVEMENT 


A distinct change for the better 
was to be observed in the general 
attitude of the members of the 
New Jersey State Bar Association 





at their annual meeting last Fri- 
day and Saturday. The meeting 
was well attended by a very rep- 
resentative group of lawyers and 
judges from widely scattered sec- 
tions of the State. 

Dr. Frank Kingdon, President of 
the University of Newark, addres- 
sed the gathering and with com- 
mendable forthrightness stated 
that the existing standards of New 
Jersey law schools were unsatis- 
factory and that he would strive 
for complete academic training as 
@ prerequisite for law school en- 
trants, despite political opposition. 
New Jersey is one of the few im- 
portant states which does not re- 
quire standards recommended by 
the American Bar Association. 
Dean Spaulding Frazer has been 
virtually alone among legal edu- 
cators in his advocacy of these re- 
quirements. 

Unquestionably one of the out- 
standing contributions of the meet- 
ing was the report submitted by 
Milton Unger, chairman of the 
committee on the Unlawful Prac- 
tice of Law. Both he and the 
other members of his committee 
deserve the highest commendation 
for their unceasing efforts toward 
a curtailment of unlawful practice. 
The committee does not suggest 
that the association withdraw its 
present support of Assembly Bill 
No. 192 which was recently lost 
in the Assembly by only one vote. 
It does, however, vigorously urge 
that existing remedies be taken ad- 
vantage of to the utmost, and that 
the Missouri system of court en- 
forcement be inaugurated in this 
State. Mr. Unger’s report was en- 
thusiastically approved and im- 
mediate action on the recommen- 
dations therein contained was 
sponsored by acclamation. 

Herbert C. Bartlett, the retiring 
president, addressed the members 
on Saturday morning, June 6th. 
He pointed out that the machinery 
of the State Bar Association was 
already adequate to combat the 
abuses in the practice of law, but 
that more use of this machinery 
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Part No. 9 Continued. 
The trial of the Smugglers 
The 
had hidden and secure part of the 


prisoners confessed they 


goods after the sloop had run 


ashore and brought somethings 
away from it. Each had procured 
blanket, 


and 


a Seventy eight gilders 


a 
gun, @ black hat ana a white hat. 
They confessed to opening a 
chest but did not preak any open. 
They had a key of their own, 
opened them, took out some 
things and put them back again. 
There was testimony that the 
smugglers intended to secure and 
convert the goods and merchan- 
dises to their owne use, which ap- 
peared by their public reporting 
at Burlington that all was lost. 
They also hired a sloop to bring 
them to Chrisparus Harmons with- 
out acquainting the owners there- 
with 

John Vanderlenden’ confessed 
that he had hidden the wampum 
under the sails which were left 
on shore. When Walter Pumphary 
had removed the sails, presuma- 
bly to obtain the wampum, it was 
missing. 

John Moll, Symon Burden and 
John Vanderlenden burned some 
of the letters, but denied it against 
the testimony of Elizabeth Story. 
The Jury decided that the de- 
fendants entered into a combina- 
tion to defraud the owners of 
the goods, which was proven that 
they haq converted, and found 
them guilty by concelling and se- 
curing to themselves the afore- 
said goods after they had brought 
them on shore and for a satisfac- 
tion to the owners in what of the 
goods was missing, they had to 


six stivers in wampum, 


| pay double the value. 





Evans, the new president, spoke 
briefly of the ambitions and hopes 
which he held for the coming year. 
His ability is well known to the 
members of the association. 

Mr. Evans asked that above all 
he be given the cooperation and, 
support of every lawyer in the 
association. He deserves it, and 
the profession deserves much 
more than this. No real accom- 
plishment can be looked for unless 
every lawyer in the State is whole- 
heartedly behind the work of the 








was greatly needed. Wiliam W. 


association. 








ESSEX COUNTY BAR 
ASSOCIATION PRESENTS 
-PORTRAIT OF VICE 
CHANCELLOR BACKES 





A portrait of the late Vice 
Chancellor Backes was presented 


by the Essex County Bar Asesoci- 
ation at a special session of the 
Court of Chancery held at the 
Chancery Chambers, Newark, on 
Tuesday, June 2. Vice Chancellor 
Berry presided, and Vice Chan- 
cellors Stein and Bigelow sat with 
him. 

In his presentation speech on 
behalf of the Association, Milton 
M. Unger made the following re- 
marks: 

“Vice Chancellor Berry, Mem- 
bers of the Court of Chancery and 
Gentlemen of the Bar: 

“The Committee having in 
charge the preparation of the por- 
trait of the late Vice Chancellor 
Backes has accorded me the hon- 
or of presenting it to the Court 
of Chancery, and I am very sens- 
ible of the high privilege which is 
mine. 

“I do not believe that it is here 
necessary to take the time to 
speak of the life and services of 
Vice Chancellor Backes. His rec- 
ord is written, not only in the 
pages of the splendiq system of 
equity jurisprudence, in the build- 
ing of which he played so import- 
ant a part, but it remains green 
in the minds and memories of 
those who knew him, and it can 
never be forgotten. 

“It is, I think, less than three 
years ago that we of the Essex 
Bar gathered here in this room 
to bid him God Speed and Good 
Bye upon the occasion of his 
leaving the vicinage of Newark. 
At that time he was no longer 
young, but he was still strong 
and still brave, and he expressed 
hope that he could go on to his 
home and there continue to serve. 
He spoke, as I recall it, and as I 
presume the others do, feelingly 
of his years here and of his love 
for the court and his love for the 
lawyers; he spoke of the simplici- 
ty of this system of equity juris- 
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; never be forgotten, John Backes.” 

Accepting the portrait on be- 
half of the court, Vice Chancellor 
Bigelow said: 

“It is most fitting that a por- 
trait of Vice Chancellor Backes 
should hang in the Newark Cham- 
bers, for in this City he sat dur- 
ing the greater part of his service 
on the Chancery bench, at the old 
Chambers in 763 Broad Street, 
and in this very room and heard 
most of the cases which called 
forth those opinions on which his 
fame rests; they are more fre- 
quently citeq then the opinions of 
any other judge of our day; they 
are molding New Jersey equity. 
Vice Chancellor Backes was gen- 
erous in assistance to his junior 
colleagues. While I had not the 
privilege of sitting in the same eq- 
uity district with him, I used oc- 
casionally to send him a draft 
opinion for criticism, and his re- 
plies were always frank, courteous 
and most enlightening. In this 
indirectly aided in 
making our jurisprudence. In the 
periodic conferences of the Vice 
Chancellors he seldom led the dis- 
cussion, but often he concluded it, 
for his learning was equaled by 
his sound judgment on matters of 
policy. We are all prone to look 
back to the generations before 
ours and to believe that in their 
day there were giants while in 
own day are only common 
men. We New Jersey lawyers re- 
vere the names of VanFleet and 
Henry C. Pitney, who sat on this 
bench half a century ago; we re- 
call the abilities of Stevens and 
Stevenson, and that later fine 
judge, Leaming, but when we call 


way he was 


our 


the roll from beginning to énd, 
no name is more significant than 
John H. Backes. When he passed 
on, New Jersey lost her greatest 
jurist. 


“In behalf of the Chancellor and 
of the Court of Chancery, I ac- 
cept the portrait. There on the 
wall, throughout the years, it will 
be an inspiration and support to 
counsel and to judge alike.” 


PASSAIC COUNTY 
Edward C. Vinnaman, recently 





prudence, and spoke of his re- 
spect for it, because it was found- | 
ed upon the Golden Rule. He said 
Good Bye with tears in his voice, 
and as he put it, with a wrench-| 
ing in his heart that he could not | 
explain. But he admonished us | 
not to forget him, and “to come 
to see him sometime,” as he put 
it. He reminded us that he would 
be only a short distance away, 
and then he left us, full of those 
years of service, and with his love 
and devotion, ang from time to 
time he sent to the members of 
the Bar and the Association mes- 
sages, all breathing that love and 
his affection for all of us. Those 
of us who have these messages 
will treasure them for their price- 
less worth. 

“Now our Committee has a por- 
trait of this man, and on its be- 
half I would like to present it to 
the Court of Chancery with the 
hope that it will be accepted and 
with the request that it be permit- 
ted to hang in this room, so that 
those of us who knew and love 
Vice Chancellor Backes may see 
him again and be inspired to high- 
er and better things by looking 
upon hig likeness, and that it may 
adorn these walls, so that those 
who did not know him, and those 
who shall come after us,. may 
have the privilege of gazing upon 
his countenance and therein find- 
ing the character of that great 
man, that great judge, that great 
equity judge, that nafural gentle- 





appointed judge of the Passaic 
District Court, was given a testi- 
monial dinner by the Passaic Bar 


| Association on June 2, 1936. Judge 
| Joseph G. Wolber was the princi- 


pal speaker. Judge Robert H. 
Davidson and Arthur C. Corben 
also spoke. Among those present 
were 

Judge Filbert Rosenstein, of 
Paterson; County Clerk Lloyd B. 
Marsh; Herman Schulting, of Pas- 
saic; Superintendent of Schools 
Arthur D. Arnold, of Passaic; 
Commissioners Henry C. White- 
head and Nicholas Martini, of 
Passaic; Assemblyman Oscar R. 
Wilensky; Judge Maurice F. Karp, 
of Clifton; Judge Thomas J. Ken- 
nédy, of Passaic; former Judge 
Peter N. Perretti and Charles Sil- 
berman, of Passaic. 


Laws Of 1936 


(Continued from page 1) 


CHAPTER 102—(May 15, 1936) 
Permits Motor Vehicle Commis- 
sioner to destroy copies of bills of 
sale in his files covering vehicles 
more than 8 years old. 
CHAPTER 103—(May 16, 1936) 
Requires Motor Vehicle drivers 
to stop on overtaking trolley cars 
halted to receive or discharge pas- 
sengers. 
CHAPTER 104—(May 16, 1936) 
Prescribes method of voting for 
personal choice candidates on 
school election ballots. 
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license, solicitors’ permits wer 
duly obtained by the solicitors em. 
ployed by the sales company 

The sales company 
that the Commissioner’s rulir 
stricting the issuance of 
tors’ permits to agents and en. 
ployees of duly licensed manufap. 
turers or wholesalers is v on 
the following grounds: 

“(A) The effect of it is t 
to and change the Act of 1935 
quiring and providing for the is. 
suance of solicitors’ permits 

“(B) It exceeds the limits 
down by the Legislature 
1935 Act or the 1933 Act to which 
this is a supplement, in the 
gation of power to the Commis- 
sioner. Insofar as no limits are 
set by the Legislature in delegat- 
ing this power, the delegation is 
void and the ruling adopted by the 
Commissioner thereunder is void 

“(C) It is umreasonable and 
therefore void. 

“(D) It and the Act of 1 
under which it was adopted, ar 
directly on interstate comme: 
and both are therefore void.” 

A. 

An examination of the pr 
sions of the Control Act, as 
amended and supplemented, clear- 
ly displays that the Commiss! 
er’s regulation restricting the 
suance of solicitors’ permits 
employees and agents of New 
manufacturers 28 
in anywise 


Contends 


“us 
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aid 


h 
the 


lale 
ele- 


TY) 
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Tor 


sey licensed 1 
wholesalers does not 
add to the express legislative f 
visions. Section 1 (v) of the C 
trol Act provides that “the soli 
ation or acceptance of an or 
for an alcoholic beverage” shall 
constitute a sale. When the sales 
company solicits wholesalers wit'l- 
in this State or accepts orders 
from them within this State, 
engages in conduct unlawful un- 
licensed. The fact that the 
orders are turned over to whol:- 
salers, who in turn purchase fre 
the sales company, would seem ' 
be of no significance. We are con- 
cerned with the substance of the 
transactions and not the form. 

In the light of the foregoing 
the issuance of a solicitor’s perm 
to an employee of an unlicensed 
company would be equivalent t 
the authorization of conduct ex 
pressly prohibited by the Act. Se¢ 
Bulletin No 89, item No. 5. Con 
sequently, rule No. 4 of the Rules 
Governing Solicitors’ Permits 
(Compiled Rules, Regulations anc 
Instructions, p. 17), in restricting 
the issuance of solicitors’ —_— 
to agents or employees of duly 
licensed manufacturers or whole- 
salers in no sense adds or changes 
the Control Act; it merely effects 
observance of its explicit provi 
sions. 


r 


¢ 


less 


B. 

We are not disposed to dispute 
the authorities cited under Point 
II of your brief to the effect that 
delegateq power to make rules 
and regulations must be accom- 
panied by a proper standard. We 
disagree, however, with your con- 
tention that the Legislature has 
failed to provide any standard in 
so far as the delegated authority 
to promulgate rules and regula- 
tions governing solicitors’ permits 
is concerned. The Control Act 
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ficiencies in stock on hand ; por 
filled and have, in general, “boog j ome 
ed” the products of their employ MF cued 
er. In addition, they have y ne ut @ 
licensed retailers and  solicite aan 
their purchase of Pabst product, rr 
Orders received by them from Te ‘ a the 
tailers have been turned over ty ae 
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ace, or to answer. 1 Smith’s 
m OE. tans ry 593, et seq. The New 
&enera) ‘a y practise was similar, except 
bf their employ a 8 COMMON injunction seems 
ey have wheel have sssued upon filing the bill 
and go a githout awaiting a default. 
Pabst pr Pi .chancery Act of 1799 required 
them f; = —_ san aftidavit or a deposit in 
turned ove, re: . ot the disputed sum; and 
Permits ir, 1827, the distinction between 
© Solicitors on mon and special injunctions 
} company jisappeared. Halst. Dig. 242. 
PANY conten, pi all injunctions had to be sup- 
mer’s ruli ne a ved by affidavit. 
nce Of so);, several entries of this charac- 
rents ang «. Me caught my attention: “This 
msed man fap. srt has been informed by a cer- 
rs is y : ‘cate of Bowes Reed, Esq., that 
Ss: 7 is filed by the complainant, 
bf it is to » ». And the minutes of a final 
Ct of 19°- ps earl showed “Complainant's 
& for th, aa yj read by Mr. Jonathan Deare, 
permits 7 3 Clerk in Court; defendant’s an- 
he limits jaj, geet by Mr. Bowes Reed, his 
lature in — cerk in Court.” A notice of mo- 
Act to w r tion lissolve an injunction was 
in the fele. sidressed to Mr. Reed, “Clerk for 
the Con mis. se Complainant.” A demurrer 
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ntered with A. D. Woodruff, 
the Clerks of this Court” 
then the entry thereof was 
regularly made in the Registry 
f the Register of this Court.’’ Ap- 
neces of defendants were en- 
tered with one of the clerks. 
Here was our New Jersey ver- 
f the Six Clerks. Each par- 
a suit engaged one of the 
cs in court as his agent, and 
of the reg- 
The records 
not mention “solicitors” until 
), when they seem to have tak- 
en the place of the clerks. 
ebruary 28, 1786—“On opening 


- ft 


lso as representative 


of the court. 


matter this day by Mr. Bloom- 
field, of counsel with the defend- 
ant, it is ordered by the Chancel- 
that publication in the above 
se do pass on Friday, the 24th 


of March next and that the 
ve cause be set down for hear- 
on Wednesday, the 17th day 

May next”. And in the same 

ise, when the hearing was post- 

ned, the order recited that “the 
blication of the witnesses’ had 
en made. 

The older text books contain a 

od deal about publicat Test- 

nony of witnesses was taken by 
ymmissioners, in answer to writ- 
ten interrogatories prepared by 
yunsel. But counsel, or anyone, 
was not permitted to attend the 
xamination, and the depositions 
were kept secret by the commis- 
sioners until publication was ord- 
ered, that the open showing 
f depositions and giving copies 
to the parties. 2 Dan, Ch. 963. 

Prior to 1790, a commission is- 
sued, directed sometimes to one, 
sometimes to three persons to ex- 
amine witnesses and the deposi- 
tions: were read at the hearing, 
but by act of November 22, 1790, 
the legislature directed the ex- 
amination of witnesses to be tak- 
en in open court, and the practice 
arose of taking testimony at the 
hearing. This continued until 
about 1820 when Chancellor Isaac 
H. Williamson restored the older 
method of taking proofs. Sixty 
years later the legislature again 
directed witnesses to be examined 
in open court. 

November 25, 1786—‘“Sur Dill 
for perpetuating testimony. Upon 
opening the matter this day by 
Mr. Elias Boudinot, of counsel for 
the complainant, and it appearing 
to the Chancellor that the wit- 
nesses in this cause had been ex- 
amined in perpetuam rei memor- 
iam several years ago, and that 
the defendant John Richards. 


ion. 


1s, 


in said cause is necessary to be 
used at common law on an eject- 
ment cause to be tried in the 
County of Bergen the next week, 
It is ordered by the Chancellor 
that publication do pass and that 
the plaintiff (two words illegible} 
be entitled to copies thereof.” 
Of course we have all read of 
such suits, but actually they are 
rare, and even rarer is the use of 
the testimony perpetuated. 
Other matters that caught my 
eye: A demurrer sustained to so 
much of a bill as sought discovery 
respecting the marriage therein 


set forth, ‘no person being obliged 
to accuse him or herself of a 
crime.” Order for examination of 


aged witness de bene esse, before 
answer filed. Rejoinders to repli- 
cations. Subpoena to rejoin, issued 
on complainant’s motion. Upon 
final hearing, a “decretal order’ 
was first filed, setting forth in- 
formally the direction of the court, 
then the formal decree was draft- 
ed, signed and enrolled. Caveat 
against the enrollment, and a re- 
hearing ordered. Costs taxed by 
of the masters. Contempt 
proceeding for disobedience to in- 
junction. Lunacy proceedings. Is- 
sue of fraud sent to a jury. Order 
for a ne exeat. Prosecution in 
forma pauperis. 

The first act giving chancery 
power to grant divorces was passed 
December 2, 1794. Business start- 
ed soon. On February 20, 1795, 
Jacob Kerr filed a bill for divorce; 
his wife answered. And on Aug- 
ust 1 the cause was heard on bill 
and answer and—without receiv- 
ing any proofs—a divorce was 
granted But as the defendant 
did not appear at the hearing, the 
first decree was not absolute. ‘“Sub- 
poena to show cause against de- 
cree, sealed this 1st August, 1795, 
returnable the 15th August next.” 
On the return of he subpoena no 
was shown and the decree 
confirmed Lawyers should 
raise a monument to Kerr, the 
first a long line of unhappy 
spouses who have paid millions of 
dollars to the bar. 

His case was, however, bungled 
as it consumed nearly six months. 
Jane Low’s counsel did better 
He filed her bill May 30, 1795; de- 
fendant answered June 8; June 25 
the cause was heard on bill and 


one 


cause 
was 


of 


answer, and decree absolute for 
divorce was granted the same 
day 


The legislature, March 4, 1795, 
authorized ex parte divorces if de- 
fendant could not be served or did 
not appear. Our book of minutes 
contains two such suits. With the 
bill was filed an affidavit of the 
non-residence of the defendant, 
and, instead of issuing a subpoena, 
an order for hearing and for pub- 
lication was immediately entered. 
On the return of the order, proofs 
were taken and divorce decreed. 

A divorce suit with an interest- 
ing turn was that of Jonas Stan- 
berry against Fanny Stanberry. 
Although the charge was adultery, 
counsel cooperated; answer, repli- 
cation and rejoinder were filed the 
same day, August 4, 1796, and 
the cause heard by consent the 
next week. Defendant presented 
no evidence. The Chancellor found 
the defendant guilty, decreed the 
divorce and by consent of the par- 
ties referred to Isaac H. William- 
son, as master, the questions of 
custody of the children, alimony, 
and to report “the value of the 
property the said defendant 
brought to the complainant in 
marriage, if any.” 

A month later, the master re- 
ported that the parties agreed 





is 
dead, and that the evidence taken 


that the Yather should have cust- 
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wesee EWU pts di ebains bade a4 Ddaucare 
trv ad 


scat JY Us dbase 
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s44eh AAA Aid dda C. cdaid AUd Eddve tiiade 
CUM PIGiladle Suvuiu pay Ucsciiuaie 
eiev @llU Lit Saisuic eusll Gissiuaisy 
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uurig ile, 


wuuu In wie peda: Sul Os OVY, 
wits BLVOdG SeCurlly lo ve approveu 
wy @ wmiaster Ml cMancery. 4b Was 
uccreeu accoruingly. 

Lawyers genesauy agree that 
une Oluy auluorily of Coancery lu 
award separate is 
s0und in statute, 
pears a aecree In SuCn @ Sull dac- 
ed May 22, 1/788, which is earlier 
any statute om the subject 


ihe 


maintenance 


but linere ap- 


cnan 
with which 1 am acquainted, 
Mary Linn chargea 
ner husbang with treating 
cruelly and driving her trom his 
home; he answerei denying the 
charges and alleged that she had 
voluntarily left. Thereupon, the 
parties made an agreement “that 
a decree of the court be entered 
in this cause for separate main- 


complainant 
ner 


tenance in an amount to be as- 
certainegd by William Paterson, 
Abraham Ogden and Frederick 
Frelinghuysen, or any two of 


them."’ They reported that the de- 


publication as provided in the act 
of the legislature, a decree pro 
confesso and appointment of three 
appraisers to value the property. 
The appraisers reported a value 
of 750 peunds, not more than suf- 
ficient to satisfy complainant. 
Thereupon it was ordered that the 
premises be sold by the Sheriff of 
Salem. In due’course, the sheriff 
returned that he had made sale 
to the highest bidder for 375 
pounds. 

In another case (Ashley v. De- 
Klyne) heard on bill and answer, 
there was a reference to a master 
to determine the amount due com- 
plainant, and defendant was given 
the usual six months in which to 
pay. At the expiration of that 
time, the court being satisfied 
that the mortgaged premises were 
of far greater value than the 
amount due, defendant was given 
an additional six months. 

In suits in which the defendant 
was not given a day to redeem, 
the court did not enquire into the 
amount due on the mortgage. 

A decree pro confesso is a fair- 
ly recent invention. Both at com- 
mon law and in equity in olden 
times, the appearance of the de- 





iendant should pay 40 pounds per 
annum during the joint lives of 
the parties and the report was 
made a decree of the court. Was 
this an instance of chancery’s as- 
sumption of ecclesiastical jurisdic- 
tion? 
Craig v. 
been a creditor's suit to 
a fraudulent conveyance. Chancel- 
Paterson filed his decretal 
July 12, 1791. The fraudu- 
lent grantee William Williamson 
was directed to convey the proper- 


Hayes seeins to have 
set aside 


lor 
order 


ty to complainant; the value of 
the same, 400 pounds, had been 
settled by a master: this sum 


complainant was required to cred- 
it on his execution. This disposi- 
tion of the matter, in lieu of ex- 
ecution sale, commends itself to 
me; though the court of errors 
and appeals would probably see it 
otherwise. 

Until the legislature, in 1820, 
authorized a decree for sale in all 
foreclosure cases, the usual reme- 
dy of a mortgagee was ejectment; 
but there were a few foreclosures 
in chancery. 

First are two suits by Joseph 
Wardell, one against Peter Park- 
er, the other against William 
Parker. Defendants appeared and 
on April 15, 1786, were ordered to 
answer within three weeks “or 
the bill of complaint be taken pro 
confesso.” Decrees were filed 
November 25, 1786, barring the 
equity of redemption. 

Another case, September 6, 
1790, on bill and answer, the eq- 
uity was foreclosed without giv- 
ing defendant time to redeem. But 
in most suits (e. g. Van Dyk v. 
Wheeler, August 10, 1795) the de- 
fendant is given six months in 
which to pay and on the expira- 
tion of that period a final decree 
of foreclosure was entered. 

Kille v. Beadly was a foreclos- 
ure wherein defendant was a non- 
resident. There was an order for 
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fendant had to be obtained be- 
fore the court could proceed to 
judgment. 1 Smith Ch. 152; Rose 
v. Woodruff, 4 John. Ch. 547. So 
we find in chancery, failure to ap- 
pear and answer was a contempt 
which called forth to attachment, 
sequestration, habeas corpus, and 
finally a writ of rebellion. The 
legislature by act passed in 1772, 
relating to the foreclosure of 
mortgages, authorized publication 
against absent defendants and a 
decree pro confesso in case the 
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defendant failed to appear. This 


statute was the basis of the pro- 
cedure in two of the foreclosure 


cases which I have mentioned. 
The similar act in divorce cases 
has also been noted. A general 
act allowing the bill to be taken 
as confessed was not enacted until 
1799. 

The period covered by the rec- 
ords to which I have been refer- 
ring ended in 1799 with the en- 
actment of one of Paterson’s stat- 
utes, an Act respecting the court 
of chancery, passed June 13, 1799. 
It was a period of transition, At 
its beginning, equity practise still 
followed closely the rules devel- 
oped in England. The statute 
which marked its close, put into 
effect a procedure to which the 
court adhered—with some chang- 
es—for over a century. 
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° . @ able by a sufficient amount of ev- lIn 1920, the Court of Errors and 
The Doctrine Of Res Ipsa Loquitur prone Hence, to compel the | Appeals?? was met with the prob- CLASSIFIED 


ame | plaintiff to exclude every possibil- | lems raised by “equal possibility’ EMPLOYMENT WANTED 


(Continued from page 1) the O’Connor case!2 was attained | ity consistent with the defendant’s |and on the facts there present re- | LAW CLERK, L.L.B., DESIRES Cla 
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was too great a strain on the/;., . train is an unusual event con-| civil action to that which prevails | probable that the defendant was FOR SALE. 

facts to say that the injury would| sistent with negligence on the| in criminal prosecutions. responsible than that someone | an UNUSUAL OPPORTUNITY to 
not have occurred in the usual part of the carrier. Whether or | In 1908, the Supreme Court de- else was. While there was a dic- mA mee 
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had not been negligent. Again in| pite the inconsistency, in view of | of no significance where the plain- | the plaintiff had failed to exclude ww A ——e Se. 
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The Doctrine of Res Ipsa Loquitur 
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the case otherwise. The talk 
»ut control, therefore, just as 
». discussions of the “equal pos- 
ility’ problems is directed to 
he likelihood that this defendant 
gas the negligent person. 

B. The fact that the knowledge 
~ what caused the injury is pecu- 
available to the defendant 
is second principal basis on 
ghich courts rely in applying “res 
isa loquitur”. Here we are not 
concerned so much with the prob- 
sbility that there was negligence 
and that this defendant was the 
negligent party as we are with 
the convenience of having the per- 
son who is in the better position 
to bring forth relevant facts do so 
It is easily undestandable that 
a plaintiff is often unable to get 
access to the necessary evidence. 
The defendant on the other hand 
either himself or through his ser- 
yants can produce proof concern- 
ing the construction, inspection 
and user of the instrumentalities 
resulting in the injury. Thus, in 
Newark Electric Company v. Rud- 
dy23 where a child was electro- 
cuted by picking up a fallen elec- 
wire owned by the defendant, 
the court said at page 509 of the 
Official. Report, “the defendant 
ld have shown when and how 
the wire was put up, to what use 
t was subjected, how often, how 
carefully, and how recently it had 
been inspected.” 

The element of peculiar know- 
ledge, however, may or may not 
be present in a “res ipsa loquitur” 

se. For example, in a suit by 
an invitee against the invitor- 
iriver of an automobile for injur- 
ies arising out of a collision with 
the car of a third person the in- 
vitor-driver may not know how 
the accident happened himself. We 
have already seen how the courts 

rain the facts in this type of 
ase when they make proof that 
the accident occurred justify an 
nference of negligence on the part 

f the invitor-driver, ignoring the 
possibility that the accident might 
have been due to the fault of the 
third party.34 Moreover, it is well 
established that the doctrine 
would not apply as against the 
third person either alone or when 
joined as co-defendant with the 
invitor-driver.35 No rational basis 
for the distinction presents itself 
and it may therefore be conceded 
that there is a partial relaxation 
of the standards of probability 
values with a resultant procedural 
advantage to the plaintiff invitee. | 
The facts certainly are no more 
within the peculiar knowledge of 
the invitor-driver than they are 
within that of the third person in- 
volved. In some cases neither 
driver will know exactly what he 
did or how the accident occurred; 
in others, the plaintiff-invitee will 
know as much or more than either 
of the drivers. It becomes clear, 
then, that while the presence of 
peculiar knowledge on the part of 
the defendant makes it more desir- 
able to invoke the doctrine, the 
absence of such knowledge will 
not prevent its application when 
considerations of public policy dic- 
tate otherwise. 

1. A corollary of this second 
basis on which the rule rests is 
that where the plaintiff knows the 
facts,36 or attempts to prove spe- 


iarly 


the 


+ 


tr 
8 | 


co 


cific negligence37 the doctrine is 
inapplicable. A fortiori, if the 
proofs adduced by the plaintiff 
conclusively demonstrate that the 
defendant was not negligent.3* 
To be distinguished are the cases 
in which the plaintiff alleges that 
the defendant bonded its railroad 
tracks together imperfectly,39 or 
states the primary cause of the 
accident in amswer to a demand 
for a bill of particulars.4° In these 
situations, a court will refuse to 
deprive the plaintiff of his right 
to invoke the rule. A general 
statement of such tenor does not 
mean that the plaintiff has 
knowledge of exactly what the 
fault consisted in and it does ex- 
pedite the trial to the extent that 
it informs the defendant of what 
he will probably have to prove in 
order to escape liability. 

A great number of appellate 
opinions contain language to the 
effect that not only was “res ipsa 
loquitur” properly relied upon but 
that there was, in addition, ade- 
quate proof of specific negligence 
in the record to justify the verdict 
for the plaintiff.41 These cases 
make no mention of the fact that 
proof of specific negligence de- 
prives one of his right to rely upon 
the rule. Since these questions 
come up on exceptions after a ver- 
dict in the trial court for the plain- 
tiff, the affirmance may be said 
merely to stand for the proposition 
that while the case was one of “res 
ipsa loquitur,” whether or not it 
was improperly applied in view of 
the introduction of evidence of spe- 
cific negligence is immaterial be- 
cauSe the evidence of specific neg- 
ligence justifies the verdict. The 
attitude is commendable in that it 
avoids needless re-trials though it 
does indicate that the lower courts 
are applying the rule improperly. 

Thus far we have considered the 
problem of “res ipsa loquitur’” in 
terms of what can and what can 
not be done. Now, we turn to a 
consideration of what benefits ac- 
crue when a plaintiff can invoke 
the rule. 

(To be Continued.) 





ly on “res ipsa loquitur” in his suit for 
injury resulting from an explosion on 
defendant-employer’s premises as he 
was on his way to work. Compare Gil- 
roy v. Standard Oil Co., 107 N.J.L. 170, 
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itself (P. L. 1933, c. 436, as 
amended) contains an adequate 
standard within the principles an- 
nounced in the numerous casés 
culminating in State of New Jder- 
sey ex rel. State Board of Milk 
Control vs. Newark Milk Comp- 
any, 118 N. J. Eq. 504 (BE. & 
A. 1935). Section 3 provides that 
“it shall be the duty of the Com- 
missioner to supervise the manu- 
facture, distribution and sale of 
alcoholic beverages in such man- 
ner as to promote temperance and 
eliminate the racketeer and boot- 
legger’’. Secion 36 provides that 
“the Commissioner shall have pow- 
er to make such rules and regu- 
lations as may be necessary for 
the proper regulation and control 
of the manufacture, sale and dis- 
tribution of alcoholiic beverages 
and the enforcement of the act’ 
and enumerates various subjects 
which may be regulated. The sup- 
plement pertaining to solicitors’ 
permits (P. L. 1935, c. 436) pro- 
vides that such permits may be 
issued “subject to rules and reg- 
ulations”. This phrase is direct- 
ly referable to the foregoing pro- 
visions of the Act and contem- 
plates that the Commissioner shall 
have power to promulgate rules 
and regulations governing solici- 
tors’ permits subject to the stand- 
ards and provisions set forth in 
the Control Act. The supplement 
is not only calculated to afford 
to the Commissioner control over 
the individual solicitors, but also 
furnishes an effective means of 
insuring full compliance by unlic- 
ensed dealers with the provisions 
of the Act. Even in the absence 
of a regulation, the Commissioner 
would be under a duty to pre- 
vent solicitation within this State 
by employees of companies not 
licensed in New Jersey. This be- 
ing so, the promulgation of a reg- 
ulation prohibiting solicitors’ per- 
mits to such employees is obvious- 
ly a proper exercise of the Com- 
missioner’s powers 
C. 

The thirq point of your brief 
is devoted to the contention that 
the restriction against the issu- 





151A, 598 (E & A 1920 which on sim- 
ilar facts applied the doctrine and 
distinguished the Levendusky case 
being one in which the plaintiff dis- 
closed his knowledge. 


switch to hit the plaintiff. Mannon v. 
Oddfellows, 98 N.J.L. 215. 116A, 784 (E & 
A 1921) where the plaintiff was injured 
by the explosion of a gas machine 
while he was lawfully on the defen- 
dan’t’s premises. The plaintiff proved 
that gas had been leaking for months 
and that the defendant's servant knew 
it. Bergen County Traction Co. v. Dem- 
arest, 62 N.J.L. 755. 42A 729, 72 Am. St 
Rep. 685 (E & A 1899) where a pas- 
senger sued the carrier for injuries 
resulting from the derailment He 
proved excessive speed which alone 
would have entitled him to go to the 
jury. The court said “res ipsa loquitur” 
applied. See also Clark v. Sapitary Manu- 
facturing Co.. 8 N.J. Misc. 284, 194A, 
828 (Sup Ct. 1930) in which the court 
does not say that the rule applies but 
evidently had the doctrine in mind. 
There a consumer sued the manufact- 
urer of a faucet which broke and hurt 
the plaintiff's hand. To the same effect 
see Doryk et al v. Perth Amboy Bott- 
ling Co., 104 N.J.L. 87, 139A, 419 (E & 
A 1927). 


as | 


| 
| 


37 Hochreutener v Pfenninger, 113 N 
J.L., 319, 174A, 513 (E & A 1934); but! 
compare Smith v. Kirby, supra note 30. 
38 Dentz v. Pa. R. R. Co., 75 N.J.L 
893. 70A. 164 (E & A 1918). 
Price v. N. Y. Central, 92 N.J.L. 429 
105A, 187 (E & A 1918). 
39 Trenton Passenger Ry Co \ 
oa 60 N.J.L. 219, 37A, 750 (E & A 
‘). 
40 Rapp v. Butler Newark Bus. Line 
103 N.J.L., 512, 138 Atl., 377, aff'd 104 
N.J.L. 444, 140A, 921 and noted in 23111, 
Law Review 290 
41 Najarian adm'‘x v. Jersey 7, Ho- 
boken and Paterson St. Rx 77 nJ.b. 
704, 73A. 527, 23 LR.A N.S 751 (E 
& A i909) where pedestrian showed 
how the switch on the defendant's 
trolley tracks was worn c: ng the 
rear of the trolley which split the 


ance of solicitors’ permits to em- 
ployees of unlicensed dealers is 
unreasonable. This . contention 
rests expressly upon the premise 
that there is nothing in the Act 
requiring an employer who sends 
employees into this State to solic- 
it the purchase and sale of alco- 
holic beverages to be licensed. 
The discussion under the preced- 
ing points amply discloses that 
the premise erroneous. The 
contention based thereon is con- 
sequently entirely without found- 
ation. 


1S 
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Your last contention seems to 
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33 62 N.J.L. 505, 41A, 712, 57L.R.A. 624 
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Journey v. Zawish, supra note 11. 
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(E & A 1913) where coloquy between 
the plaintiff employee and the court 
disclosed knowledge which the plain- 
$i? was concealing. He preferred to re- 
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be that the statutory requirement 
prohibiting solicitation by individ- 
uals without solicitors’ permits is 
unconstitutional in so far as in- 
terstate transactions are 
cerned. * This contention is in no 
complete disregard of the Webb- 
Kenyon Act of 1913 (37 Stat. 
699) and the Second Section of 
the 2ist Amendment. See Bul- 
letin No. 102, Item No. 7. In ef- 
fect, the Webb-Kenyon Act rend- 
ers the commerce clause of the 
United States Constitution inap- 
plicable to interstate shipments of 
liquor. See Clark Distilling Co. 
vs. Western Maryland Railway 
Co., 242 U. S. 311 (1917), where 
the court said: 

“The movement of liquor in 
interstate commerce and the 
receipt and possession and right 
to sell prohibited by the state 
law having been in expressed 
terms divested by the Webb- 
Kenyon Act of their interstate 
commerce character, it follows 
that if that Act was within the 
power of Congress to adopt, 
there is no possible reason for 
holding that to enforce the pro- 
hibitions of the state law would 
conflict with the commerce laws 
of the Constitution.” 

The Act was sustained (see also 
Seaboard Airline Railway v. North 
Carolina, 245 U. S. 298 (1917) and 
it is still in effect. Cf. McCormick 
& Co, vs. Brown, 286 U. S. 131 
(1932); Premier Pabst Sales 
Company vs. Grosscup, infra. Sev- 
eral recent decisions have recog- 


nized that under the Webb-Ken- 
yon Act and the Second Section 
of the 2ist Améndment State 


laws pertaining to the sale of al- 
coholic beverages may be applied 
to interstate transactions without 
infringing upon the commerce 
clause of the United States Con- 
stitution. See Premier’ Pabst 
Sales Company vs. Grosscup, 12 
F. Supp. 970 (D. Pa. 1935); aff'd 
on another ground by the United 
States Supreme Court on May 18, 
1936; General Sales & Liquor Co. 
vs. Becker, (D. C. E. D. Mo. 
1936), not yet reported; Philip 
Blum & Co. vs. Henry, (D. C. E. 
D. Wis. 1936), not yet reported; 
Premier Pabst Sales Co. vs. Mc- 
Natt, (D. C. 8S. D. Ind. 19385), 
not yet reported: Fry vs. Rosen, 
207 Ind. 409, 189 N. E. 375 (1934); 


sionally it seerns to have with- — 
drawn its control over such — 
commerce The Webb-Kenyon | 
(Continued on page 8, col. 4) 
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